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THE MIXED ARBITRAL 
TRIBUNALS 


INTRODUCTORY 


WirH your indulgence I have to explain in a comparatively 
few words why the Mixed Arbitral Tribunals were created ; 
what they did; and what, if anything, a lawyer may profit- 
ably glean from the way in which they worked during the 
ten years of their existence in this country. 

In view of the extensive international commerce of 
Europe in pre-war times it was a matter of course that, 
when war broke out in August, 1914, a vast number of 
contracts between Britons on the one hand and Germans 
and other enemy nationals on the other should have been 
pending. In some cases these contracts had only just 
been made, in some they were in various stages of part- 
performance, while in others only a pecuniary payment on 
one side was still outstanding. But in all instances alike the 
relations of the parties were interrupted. When, therefore, 
peace was at length concluded the position was this. Under 
the municipal law of the country by which any particular 
contractual relation would have heen governed according 
to the ordinary principles of private international law, 
either there would have heen no remedy in its courts owing 
to the legal effect of the war, or the operation of prescription, 
or the failure in performance of some term of the contract, 
or otherwise; or, if a remedy had theoretically existed, it 
would, in the majority of cases, have been ineffective or 
valueless owing to the difficulty or costliness of establishing 
a case in the foreign Court concerned, or the post-war 
insolvency of the debtor, or some other sufficient reason. 

There was further a different, but from the point of 
view of the Allies an equally important, category of cases 
in which a special means of redress was necessary in the 
interest of their nationals. At the time of the outbreak of 
the war many individuals and companies had property or 
business organizations in enemy countries in respect of 
which they subsequently suffered loss owing to the oper- 
ation of war legislation, for which naturally the law of the 
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particular country in question provided no means whatever 
of obtaining compensation. 

Accordingly, in the interest of the individual nationals 
of the formerly belligerent countries, there was an urgent 
need for constructive legislation on the part of the makers 
of the Treaties of Peace in order that the civil rights with 
which the war had so grievously interfered might not be 
wholly and irremediably frustrated. 

For each of the two classes of cases indicated a remedy 
was provided in the Treaty of Versailles and the other 
treaties between the British Empire and Austria, Hungary 
and Bulgaria respectively, by a series of clauses which, in 
the course of their practical application have been proved 
to have been a legislative achievement umque alike in the 
boldness of its conception and the beneficence of its results. 


JURISDICTION OF THE TRIBUNAL 


1. The Clearing System. In the first place provision was 
made for the establishment in the countries concerned of 
Clearing Offices, through the intervention of which were to 
be settled (inter alia): (1) Debts payable before the war 
and due by a national of one of the Contracting Powers, 
residing within its territory, to a national of an Opposing 
Power, residing within its territory; and (2) Debts which 
became payable during the war to nationals of one Con- 
tracting Power residing within its territory and arose out 
of transactions or contracts with the nationals of an 
Opposing Power, resident within its territory, of which the 
total or partial execution was suspended on account of the 
declaration of war. 

Each of the Contracting Powers was to be respectively 
responsible for the payment of such debts due by its 
nationals, except in the cases where before the war the debtor 
was in a state of bankruptcy or failure, or had given formal 
indication of insolvency, or where the debt was due by a 
company whose business had been liquidated under emer- 
gency legislation during the war. 

Debts were to be paid or credited in the currency of 
such one of the Allied Powers as might be concerned. If 
payable in some other currency they were to be paid or 
credited in the currency of the country concerned at the 
pre-war rate of exchange. 

A creditor had to notify to his own Clearing Office the 
debt which he claimed to be due to him and it was there- 
after notified by that clearing office to the office of the 
country of the alleged debtor. If not admitted the two 


6 


offices had to examine into the matter with the object of 
bringing about an agreement. When this proved impractic- 
able, the dispute could be referred to the Mixed Arbitral 
Tribunal, for which the treaty made provision. 

A general rule laid down by the Treaty was that any 
contract between enemies was to be regarded as having 
been dissolved as from the time when any two of the 
parties became enemies, except in respect of any debt 
or other pecuniary obligation arising out of any act done or 
money paid thereunder, and subject to certain exceptions 
and special rules with regard to particular contracts or 
classes of contracts specified in the Treaty. Moreover, in 
order to render effective the remedy provided, certain further 
special provisions of substantive law were necessary. Thus 
all periods of prescription, or limitation of right of action, 
were to be treated as having been suspended for the dura- 
tion of the war. No negotiable instrument made before 
the war was to be deemed to have become invalid by reason 
only of failure within the required time to present the instru- 
ment for acceptance or payment or to give notice of non- 
acceptance or non-payment to drawers or endorsers or to 
protest the instrument. Special provisions were also 
enacted with regard to Stock Exchange contracts and con- 
tracts of insurance and re-insurance. 

In this connection it is to be observed that, in respect 
of debts, the treaties gave rights to ex-enemy nationals as 
well as to Britons. It was of course otberwise in regard to 
the category which must now be mentioned. 

2. Claims for Compensation. With regard to interests 
other than debts, the Treaty of Versailles provided that 
the nationals of Allied Powers should be entitled to 
compensation in respect of damage or injury inflicted upon 
their property, rights or interests, including any company 
or association in which they were interested, in German 
territory as it existed on August 1, 1914, by the application 
of the exceptional war measures or measures of transfer 
therein described. The claims made in this respect by such 
nationals were to be investigated and the total of the 
compensation determined by the Mixed Arbitral Tribunal 
and this compensation was to be borne by Germany, and 
might be charged upon the property of German nationals 
within the territory or under the control of the claimant’s 
State. Similar provisions were contained in the other 
treaties. 

By virtue of this provision a British national was invested 
with a right to redress, extending in effect to most cases 
of damage to his proprietory rights, as distinguished from 
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personal injury or suffering, sustained in the territory of 
the enemy during the war. 

Jurisdiction was also given to the Tribunal with regard 
to various other matters, including rights of industrial, 
literary, and artistic property—patents, designs, trade- 
marks, and copyright—by a series of clauses with which it 
is not necessary or indeed practicable for me to deal to- 
night. In addition it was endowed with a general jurisdic- 
tion to decide all questions, whatsoever their nature, relat- 
ing to contracts concluded before the coming into force of 
the treaty under which it was constituted between British 
nationals and the enemy nationals concerned. 

The magnitude of the work thus involved may be 
gathered from the tenth annual report of the Controller of 
the British Clearing Office, in which, referring to Anglo- 
German matters alone, it is stated that 382,464 British and 
German claims have been dealt with by the Clearing Office 
and £86,290,555 has been paid to British creditors and 
claimants against Germany up to the date of the report in 
respect of 78,378 claims. 

About 10,000 of these claims had to be dealt with by 
the Anglo-German Mixed Arbitral Tribunal. 

The figures in the case of Austria, Hungary, and Bulgaria, 
though smaller, were of course substantial. In the case of 
Bulgaria, as no clearing system was set up, all disputes 
came directly before the Tribunal. 

The extraordinarily wide range of the paramount 
authority conferred upon the Tribunal by the Treaties is 
further exemplified by the Article which provided that 
whenever a competent Court had given, or should give, a 
decision in a ease covered by the sections of the Treaties 
giving jurisdiction to the Mixed Arbitral Tribunal, and such 
decision was inconsistent with the provisions of such sec- 
tions, the party prejudiced by the decision should be 
entitled to obtain redress to be fixed by the Tribunal. 

As an illustration of this branch of its jurisdiction one 
may refer to a case in which the Tribunal was asked to 
declare that a decision of the Court of Appeal in England 
was inconsistent with one of the provisions of the Treaty. 
That Court, overruling the judgment of the judge of first 
instance, had held that a sum of money, which had become 
due in London to a German national under a policy issued 
by an American company having a branch in London, was 
recoverable in London where it was expressed to he payable 
and that, accordingly, the right to this sum was a debt 
locally situated within His Majesty’s dominions and as 
such subject to the charge created over enemy property. 
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The Mixed Arbitral Tribunal held that, under English law, 
the Court of Appeal had jurisdiction to deliver a judgment 
binding the American Insurance Company concerned in 
England; that the claimant’s right against the company 
was in a juridical sense locally situated in Great Britain ; and 
accordingly that the judgment was not inconsistent either 
with the Treaty or the principles of International Law. 

An illustration of an opposite nature is afforded by a case 
in which a British company, who were the owners of a 
famous trade-mark and who, at the outbreak of the war, 
held all the shares in a German company, which was the 
registered proprietor of that trade-mark in Germany, com- 
plained that, after the liquidation of their subsidiary 
company under German war legislation, the trade-mark 
had been registered in the name of another German com- 
pany, while the name of their own subsidiary company had 
been struck off the register in Berlin. After the war the 
German Courts had decided against the claim of the British 
company to have the trade-mark standing in the name of 
the German company removed from the register. On 
application to the Mixed Arbitral Tribunal it decided that 
the judgments of the German Courts had been inconsistent 
with the relative provisions of the Treaty and that they 
could not be allowed to remain in force; and it accordingly 
made an order which had the effect of causing the name of 
the German company as proprietors of the mark to be 
removed from the register in Germany. 

Another case in which the Article in question was invoked 
constitutes a striking instance of protracted litigation, 
the contemplation of which might well promote the salivary 
secretions in any lawyer’s mouth, especially as the value 
of the interest involved was said to be a million sterling. 

Under a contract concluded in 1873 a British company 
had agreed to supply a German company for a period of 
99 years with ore from their mines in Spain on the terms 
therein mentioned, and the contract contained a proviso 
that all disputes connected therewith should be referred to 
a sole arhitrator in England to be appointed by the parties 
or, failing their agreement, by the Board of Trade. Under 
a vesting order made in 1915 the interest of the German 
company in this contract was vested in the Custodian of 
enemy property. In subsequent proceedings instituted by 
him in the High Court a declaration was obtained in 1917 
by the English company that the contract had under 
English law been dissolved by reason of the war between 
Great Britain and Germany. This judgment was upheld 
in the Court of Appeal and also in the House of Lords. 
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While these proceedings were going on in England the 
German company started litigation in Spain claiming that 
the British company should be ordered to perform the 
covenants of the contract in question. The Court of first 
instance in that country dismissed this action on the ground 
that the clause providing for arbitration had not been com- 
plied with by the German company. This decision was con- 
firmed by the Court of Appeal at Burgos and afterwards 
by the Supreme Court at Madrid. 

Subsequently the German company, with a view to 
surmounting the difficulty as to the arbitration clause, 
upon which the Spanish Courts had founded their decisions, 
called upon the English company to nominate an arbi- 
trator, and, on their refusal, apphed to the Board of Trade, 
which also declined the mvitation. Thereupon the German 
company again instituted an action in the Spanish Court. 
This, however, was also dismissed on the ground that 
they had still not completely fulfilled the conditions prece- 
dent arising out of the arbitration clause, seeing that upon 
their failure to obtain an arbitration any remedy they 
might have was to apply to the English Court. But this 
decision was reversed by the Court of Appeal at Burgos, 
which held that the contract was still in force and ordered 
the Enghsh company to continue deliveries of ore as pro- 
vided therein. 

The English company accordingly brought the matter 
before the Mixed Arbitral Tribunal on the ground that 
the decision of the Spanish Court was inconsistent with 
the Treaty. As, however, they had also concurrently 
appealed to the Supreme Court of Spain against the last 
decision of the Court of Appeal at Burgos, it was arranged 
that, until the Supreme Court had decided the matter, the 
final hearing of the case before the Mixed Arbitral Tribunal 
should be deferred. In the event the Supreme Court in 
Spain reversed the judgment of the Court of Appeal at 
Burgos and there was accordingly no longer any judgment 
in foree which was inconsistent with the Treaty. In these 
circumstances the British company, with a view no doubt 
to strengthening their position in the possible event of any 
future litigation elsewhere, asked for a judgment under the 
general jurisdiction of the Tribunal declaring that the 
contract of 1873 had been dissolved as from the outbreak 
of the war. This declaration the Tribunal made. 

One other instance of the jurisdiction of the Tribunal 
which may well be called extraordinary in the highest 
degree may also be interesting, 

The Treaty of Neuilly-sur-Seine with Bulgaria contained 
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an article peculiar to that Treaty whereby it was provided 
that diplomatic or consular claims made before the great 
war by the representatives or agents of the Allied Powers 
with regard to the private property rights or interests of 
nationals of those Powers should be submitted to the 
Mixed Arbitral Tribunal. 

Several of such cases were in fact brought before the 
Anglo-Bulgarian Tribunal. Among them were large claims 
by English companies for compensation for damage sus- 
tained by the destruction of warehouses and the loss of 
tobacco stored therein in July, 1913, during the war which 
was then being waged in the Balkan peninsula. 

One of the principal questions which arose in those 
cases was as to the cause of the great fire in Serres, in the 
course of which the warehouses in question were destroyed. 
It was clear that on the 11th July, after a preliminary 
bombardment, the Bulgarian troops had entered Serres, 
and that thereafter a general conflagration had occurred, 
which resulted in the destruction of the greater part of the 
town. Various theories were, however, put forward as to 
the way in which the fires were started. Accordingly some 
twelve years after the occurrences in question, we were 
called upon to ascertain whether or not the Bulgarian troops, 
without any necessity arising from the nature of the military 
operations in progress at the time, had started the confla- 
gration under such circumstances as in International Law 
rendered their government liable to neutrals who had 
thereby suffered damage. The inquiry necessitated the 
taking of evidence in Sofia, Salonica, Budapest, Paris, and 
London, as well as the consideration of the official reports 
of consular and military officers made to their govern- 
ments with reference to the matter of the fire, and also a 
substantial volume published as a Report of an Inter- 
national Commission under the auspices of the Carnegie 
Endowment for International Peace dealing (inter alia) with 
the matter in question. 

Unhappily, however, from the standpoint of the student 
of International Law, an illuminating judgment which would 
otherwise have been delivered, was forestalled at almost 
the last moment by the agreement of the Government con- 
cerned to pay substantial compensation to the claimants 
without prejudice to the issues involved in the litigation. 

From what has been thus summarily stated, it will be 
apparent that the Tribunal had to determine a vast variety 
of questions of fact. These questions indeed actually 
ranged from issues as to the construction and value of the 
component parts of ships of war and of ocean-going liners 
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to the amount properly payable for a set of artificial teeth ; 
from the value of the world-wide agencies of a great indus- 
trial company to the items of a tailor’s bill: and from the 
nature and effect of the carnage of a battle-field to the dis- 
appearance of some of the garments of a British national 
who had been unfortunate enough to be interned in Ruh- 
leben or elsewhere. | 

In respect of amount the awards ranged from sums in 
the neighbourhood of the million sterling down—in a few 
instances—to sums of little more than nominal value. 

A truly colossal claim under a pre-war contract by 
a German firm against a British company for royalties 
on the many millions of time fuses and combined time and 
percussion fuses of shells manufactured by, or under the 
authority of the latter, for the British forces up to the end 
of September, 1917, after coming before the Tribunal on 
one or two occasions, was ultimately ended without the 
necessity of a judicial decision. 

In addition to issues of fact, naturally questions of law 
not infrequently arose. Several clauses of the Treaties gave 
rise to serious difficulties of interpretation. Moreover, in 
many cases other legal questions were necessarily involved, 
where it had to be determined, according to the principles of 
private International Law, by what system of municipal law 
a particular relation or transaction was properly governed 
and subsequently what the relevant provisions of that par- 
ticular municipal law ought to be held to be. More than 
once indced the provisions of Russian law had to be ascer- 
tained, and those who have had to follow and try to under- 
stand the juridical effect of Soviet legislation will readily 
realize that this task was one of no ordinary difficulty. 

As an illustration of the wide range of the legal questions 
which arose, it may be mentioned that in one case it was 
necessary to investigate certain treaties entered into by 
Napoleon Bonaparte as well as the constitutional law of 
Bavaria, in order to decide whether or not certain decrees 
issued in 1815 and 1816 hy the then King of Bavaria were 
ab initio void, although they had been acted on until the 
outbreak of the Great War. It appeared that in the years 
1808 to 1810 the then King had desired to absorb into his 
dominions the principality of Regensburg. Accordingly, 
after the Prince Primate had conveyed the principality to 
Napoleon the latter ceded it to the King of Bavaria, who, in 
consideration of the cession, undertook by the rescripts in 
question certain obligations for the benefit of the Prince 
Primate’s relations and their descendants. The repre- 
sentatives of one of these, who was a British national, 
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claimed in respect of the non-payment during the war of 
an annuity representing the original obligation so under- 
taken by the King. The claim was resisted on the ground 
of the alleged constitutional invalidity of the decrees and 
also on the further ground that, as it was contended, the 
interest in question had been in the nature of a fief, and that, 
as the fealty required in this connection by feudal law was 
incompatible with the status of the subject of an enemy 
power, the original obligation on the part of Bavaria, 
if any, had ceased on the outbreak of the war. In these 
circumstances it will readily be understood that wide scope 
was afforded for historical research and legal ingenuity. 
In the result the Tribunal held that the rescripts were 
effective; that it had not been shown that an option 
reserved to the King of Bavaria to convert the right to the 
annuity into a fief had ever been exercised ; that an order 
of the Finance Minister made during the war prohibiting 
payment of the annuity was an exceptional war measure 
affecting the interest of a British national, and that, accord- 
ingly, there was a right to compensation under the Treaty. 

The frequent investigation of foreign law, and its com- 
parison with the corresponding provisions of English law, 
naturally suggested certain generalizations of some apparent 
practical importance. 

Speaking of the systems of civil law in force in Western 
Europe with regard to contracts and torts (or delicts) 
generally—as distinguished from laws of property, family 
law, and administrative law—the impression left upon my 
mind is that the differences between these systems respec- 
tively and the corresponding departments of our own law 
are in their practical results less important than is generally 
supposed. 

And bearing in mind the great advantage of simplicity 
and. uniformity in the formulation of legal rules, it is per- 
haps regrettable that the various state communities 
into which Europe and America are divided are, generally 
speaking, according to their representatives at inter- 
national conferences, fonnd to be very rigidly tenacious of 
the distinctive features of their respective legal systems. 
‘The sentiments which produce this attitude have, no doubt, 
historical foundation: but nevertheless, viewed in the 
light of reason, they may well appear to-day to be in a 
large measure anachronistic and exaggerated. 

In this connection it is worth while remembering that 
the entire laws of Contracts and Torts may be viewed as 
being respectively expansions of two deep-seated impera- 
tives of the ethics of civilized peoples, namely, “Keep your 
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promise” and “Injure no man”; and in the practical 
working out of these categories it would seem eminently 
desirable that modern peoples should aim at uniformity 
and simplicity rather than at the preservation of accidental 
differentiating technicalities. 

Jn case anything I have said may have the unforeseen 
effect of arousing in any one a desire for more particular 
information with regard to the judgments of the Tribunals, 
I may mention that every one of the many thousands of 
these may be found in handsomely-bound volumes on the 
shelves of the Public Record Office; while reports of 
selected decisions of all the Mixed Arbitral Tribunals which 
have been anywhere estahlished under the Treaties of Peace 
have been issued from time to time in Paris. 


CONSTITUTION OF THE TRIBUNAL 


I pass now to the constitution and methods of the Mixed 
Arbitral Tribunal. It consisted of three members, each of 
the Governments concerned appointing one and the presi- 
dent bemg chosen by agreement between the two Govern- 
ments. Where the number of cases justified it—as was 
found to be the position in the Anglo-German Tribunal— 
provision was made for the Tribunal sitting in divisions 
similarly constituted. 


PROCEDURE OF THE TRIBUNAL 


1. Procedure Generally. The decision of the majority of 
the members was the decision of the Tribunal. 

The Powers agreed that their courts and authorities 
should render to the Tribunal direct all the assistance in 
their power, particularly as regards transmitting notices 
and collecting evidence. They also agreed to regard its 
decisions as final and conclusive, and to render them bind- 
ing upon their nationals. Any proceeding in the nature 
of an appeal was thus entirely excluded. 

The Allied Power concerned determined the language 
in which the proceedings were to be conducted. Accord- 
ingly English was, of course, the language of the Tribunals 
with which we are now dealing. 

Two further provisions with regard to the Tribunal may 
well be cited literally. “The Tribunal may adopt such rules 
of procedure as shall be in accordance with justice and 
equity and decide the order and time at which each party 
must conclude its arguments, and may arrange all for- 
malities required for dealing with the evidence.” “The 
Tribunal shall decide all questions and matters submitted 
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upon such evidence and information as may be furnished 
by the parties concerned.” 

It will be observed that each Tribunal had a free hand 
with regard to its own procedure and a unique opportunity 
was thus afforded for the introduction of whatever system 
should appear desirable. 

In preparing the draft of the Rules of Procedure for 
the Anglo-Austrian, Anglo-Hungarian, and Anglo-Bulgarian 
Tribunals, whicb was accepted im toto by my colleagues on 
these three Tribunals respectively, without any alteration, 
one had the advantage of the guidance of the Réglement of 
the Franeco-German Mixed Arhitral Tribunal, which had 
then already been constituted and of our own Rules of the 
Supreme Court. The Rules of the Anglo-German Mixed 
Arbitral Tribunal had already been framed before I joined 
that Tribunal, but subsequently the more characteristic 
features of the Rules of the other three Tribunals were in 
practice introduced into its procedure when a second 
division was constituted. 

These Rules proved not only adequate but, as far as I 
am aware, they never in any single instance gave rise to 
any difficulty whatever. Moreover, it seems probable that 
the experience gained in the course of their operation may 
not be without effect in connection with the reform of Eng- 
lish Civil procedure which is now occupying the attention 
of lawyers and laymen alike. Accordingly it may be useful 
to refer briefly to a few of their leading features. 

The proceedings were commenced by the delivery of a 
statement of claim. The issue and service of a writ, or any 
document of the kind, was dispensed with as unnecessary 
and useless. With the subsequent steps—all designed to 
be as few and simple as practicable—time does not permit 
me to deal in detail. But a few points may deserve your 
special attention. 

2. Preliminary Hearing. First then as to the Preliminary 
Hearing, which it was provided should be held after the 
close of the pleadings in all but simple cases. 

Rule 60 reads: “At this hearing the Tribunal will as 
far as practicable give all directions which may appear to 
be necessary for the further progress and final determin- 
ation of all the questions which are in dispute between the 
parties and may make any order which the Tribunal thinks 
calculated to promote a speedy and just decision of the 
cause.” 

Rule 61 particularizes the kinds of directions which are 
commonly desirable; and 

Rule 62 adds: “It will be the duty of each party to 
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ask at the Preliminary Hearing for any directions or order 
which may be necessary or expedient before the Trial, so 
far as the necessity or expediency of the same is then 
apparent or may reasonably be foreseen.”’ 

Subsequent rules provided for treating by consent the 
Preliminary Hearing as the Trial and also for the obtaining 
of directions by consent without a Preliminary Hearing. 

In practice this “Preliminary Hearing” was most amply 
justified. And that its utility was not wholly dne to the 
special natnre of the work of these Tribunals is demonstrated 
by the trend of opinion which has since manifested itself 
in this country. 

In The Times of the 24th July last, the then retiring 
President of the Law Society, speaking of the recommenda- 
tions recently made with regard to the reform of procedure, 
is reported as saying: “Their main suggestion, a suggestion 
approved by the Bar Council, was that there should 
be a sort of preliminary hearing, in the nature of a sum- 
mons for directions considered by the judge himself after 
the issues had been developed by the delivery of the plead- 
ings.” In The Times of the 7th October it further appears 
that the new President of the Law Society expressed himself 
in a speech at Folkestone to a similar effect. 

3. Trial. For the Trial itself a date was always fixed well 
in advance and to this date it was almost invariably found 
practicable to adhere. 

4. Proof. Next as to proof. The laws of evidence pre- 
vailing in England differ widely from those of any of the 
ex-enemy states. Moreover the Treaty provided that 
questions should be decided npon “‘evidence and informa- 
tion.” 

Accordingly the rule which we adopted was this: ‘“Sub- 
ject . . . to any order made in a cause, the Tribunal will 
receive any materials tendered by the parties in support of 
their respective contentions as to issues of fact which in the 
opinion of the Tribunal are of probative value as evidence or 
information with regard to the question or matter sub- 
mitted for the decision of the Tribunal.” 

The operation of this rule was in practice circumscribed 
hy the provisions as to directions at the Preliminary Hear- 
ing which have already been mentioned. In conjunetion 
they enabled the cost of proof to be restricted to the mini- 
mum possible; and at the same time exclnded arguments 
as to the admissibihty, as distinguished from the expedi- 
ency, of any particular kind of testimony. Documents were 
almost always allowed to prove themselves. Where, more- 
over, admissions were not forthcoming and the parties 
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could not agree as to the method of proof, the Tribunal 
could itself determine the method which it would accept. 
Evidence by affidavit was extensively received. When oral 
evidence was desirable but the circumstances did not 
justify insistence upon the attendance of witnesses in 
London, commissions were issued to the appropriate 
foreign courts. 

Even with regard to oral testimony given before the 
Tribunal itself, experience showed that trained lawyers, 
when acting judicially, readily perceive what testimony can 
and what cannot have a sufficient bearing upon the issues 
involved to justify its admission. It is true that in a few— 
a very few—cases some time was consumed in listening to 
observations of Continental experts which were of no real 
importance in regard to the matter in hand. But this evil— 
small as it was—would easily have been avoided in a 
municipal court of justice. It was possible only because 
in an international court, composed of members with some- 
what different standpoints, a judge is naturally slow to 
interrupt a witness lest his colleagues may differ from him 
with regard to the importance of the testimony in question, 
in which case an adjournment for the consideration of 
the matter, and the risk of unprofitable friction may be 
involved. But in a municipal court it is otherwise. Hither 
there is only a single jndge, or, if the court consist of several 
members, the president will normally have sufficient confi- 
dence in the general support of his colleagues in matters 
of procedure to enable him to keep a witness within proper 
bounds, even if he is not invested, as of course he may be, 
with exclusive authority in this respect. 

In this connection it is natural to observe that the 
strict rules of evidenee as developed in the English system 
are already greatly modified in practice in this country. 
The procedure of the Commercial Court, which, as Mr. 
Justice Roche recently pointed out, includes the power to 
give leave to prove both documents and facts by affidavit 
without the consent of parties, has gone far in this direction. 
And, where a case is tried by consent of the parties under 
the Admiralty Short Cause Rules, the judge is at liberty 
to receive, call for, and act upon, such evidence, docu- 
mentary or otherwise, whether legally admissible or not, 
as he may think fit. Moreover it has long been recognized 
that the rules as to the scope of admissible oral evidence 
tend to weaken in their efficacy where a judge is trying a 
case without a jury. 

5. Oral Evidence. The rule as to the administration of an 
oath was this: ‘“‘The Tribunal will invite every witness. 
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called before it, other than the parties or their spouses 
or relatives in the ascending or descending line, before 
giving evidence, to take an oath, according to such form as 
may be binding on his conscience, to speak the whole truth 
and nothing but the truth. If the witness declines to take 
such oath the Tribunal may receive his testimony un- 
sworn.” 

This Rule, to a considerable extent, embodies in effect 
the gist of the Continental, as distinguished from the 
modern English, practice. It recognizes that the taking of 
an oath tends to increase the probability that the witness 
will give his testimony with truthfulness and care. But it 
also recognizes that, where the witness has a strong per- 
sonal interest in the effect of his testimony, the sanction of 
the oath cannot be relied upon to countervail the effect 
of this interest; and it proceeds, presumably, upon the 
assumption that to compel the taking of the oath as an 
alternative to the total exclusion of the testimony in such 
instances is inexpedient and morally unjustifiable. At the 
same time the admission of the unsworn testimony obviates 
any risk of shutting out explanations which the particular 
individual in question may alone be qualified to afford. 

In any case many people in this country must occasionally 
have felt concerned by the perjury which is too often inci- 
dent to our own modern practice. And, if one may refer to 
one class of cases hy way of illustration, does not the cross- 
examination of a husband or wife upon oath, when the 
issue is one of supreme importance to the other spouse, 
occasionally seem difficult to justify to a sensitive con- 
science ? 

6. Costs. With regard to costs the Treaties contained a 
clause empowering the Tribunal to award the sums to be 
paid by the loser “‘in respect,” as it was expressed, “of the 
costs and expenses of the proceedings.” 

Although orders for a thousand pounds or more in respect 
of costs were occasionally made the scales usually adopted 
were not, according to the views prevalent in this country, 
by any means liberal im their results. But it is to be remem- 
bered that the practice in this respect over the Continent 
of Europe generally is in effect very different from our own. 

And here again it seems not improbable that in the not 
far distant future costs as between party and party will be 
limited in our own system by some means or other which 
will result in awards very much smaller than those which 
are now made. Indeed, it is perhaps by no means self- 
evident that, as a matter of abstract justice, an honest and 
intelligent litigant ought to be required to pay the cost of 
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the highly skilled advocacy on the part of his opponent 
which has been thought necessary in order to secure his 
own defeat. 

7. Advocates and Government Agents. A few words 
must suffice as to the advocacy of cases before the Tribunals. 

Any one qualified to practise the legal profession in his 
own country could represent a litigant. 

Moreover a special class of advocates called Government 
Agents played a very important part in the work of the 
Tribunals. With regard to matters coming within the scope 
of the clearing system the Treaties provided that each 
Government concerned should appoint an agent who would 
be responsible for the presentation to the Tribunal of the 
cases conducted on behalf of its Clearing Office. In practice 
the functions of these agents were largely extended. On the 
ex-enemy side one or other of them usually acted as the sole 
advocate of the party concerned. On the British side it was 
otherwise. In all but trivial cases English barristers were 
usually retained, and, among them, not infrequently 
appeared the law officers of the Crown. But in all cases the 
government agents were in attendance and had the right of 
taking part, and so were always availahle to assist the 
Tribunal with information upon relevant matters and with 
arguments as to the true interpretation of the provisions of 
the Treaties. To their conscientious zeal and conspicuous 
ability the efficient working of the Tribunals was largely due. 

In this connection an obvious practical reflection bearing 
upon the future trend of advocacy naturally arises. Where 
an advocate limits himself to arguments in which he himself 
believes, he is more likely to assist the judges to arrive at a 
correct decision than is the case where he uses all arguments 
which he thinks may possihly promote his client’s success 
in the contest. 


CONCLUSION 


To conclude. Having been personally associated with 
all the four Mixed Arbitral Tribunals which sat in England 
I must refrain from attempting to appraise their work. But 
one may fairly venture to express the conviction that those 
who have been engaged in carrying it out have good ground 
for believing that they have settled, with a minimum 
of friction, a vast variety of disputes, with many of 
which strong feelings and bitter memories were necessarily 
associated. They may also not unreasonably trust that they 
have in some degree contributed to that general confidence 
in international justice which is an essential condition of 
an enduring peace. 


19 


i 


F = 
$4 


ie, 
‘tage 


